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Record N-a: 
In the 
Supreme Court of Appeals of Virginia 
at Richmond 
ALAN L. DEAN, ZTC., ET ALS. 
v. 
ROCCO PAOLICELLI, ET ALS. 
FROM TBE OIROUIT COURT OF ARLINGTON COUNTY 
RULE 5 :12-BRIEFS. 
~5. NUMBER OF CoPrns. Twenty-five copies of each brief shall 
be filed with the clerk of the Court, and at least three copies 
mailed or delivered to opposing counsel on or beforn the day 
on which Lhe brief is filed. 
~6. S1ZE AND rrYPm. Briefs shall be nine inches in length and 
six inches in width, so as to conform in dimensions to the 
printed r ecord, and shall be printed in type not less in size, as 
to height and width, than the type in which the record is 
printed. The record number of the case and the names and 
addresses of counsel submitting the brief shall be printed on 
the front cover. · 
M. B. WATTS, Clerk. 
Court opens at 9 :30 a. m.; Adjoul"DS at 1 :00 p. m. 
194-VA219 
NOTICE TO COUNSEL 
Thi!- ca~e probably will be called al the session of court to 
le held 
You wil l be advised later more definitely as to the date. 
l'1·int ,. mes ,f Cttt 11sel ,1 i t ,ve r o f brief~ 
III. B. \\ .\TT~, Clerk. 
RULE 5 :12-BlUEFS 
§1. Form and Contents of Appellant's Brief. The opening brief of appellant shall 
contain: 
(a) A subject index and table of citatio'ns with cases alphabetically arranged. The 
citation of Virginia cases shall be to the official Virginia Reports and, in addition, 
may refer to other reports containing such cases. 
(b) A brief statement of the material proceedings in the lower court, the errors 
assigned, and the questions involved in the appeal. 
(c) A clear and concise statement of the facts, with references to the pages of 
the printed record when there is any possibility that the other side may question the 
statement. When the facts are in dispute the brief shall so state. 
(d) With respect to each assignment of error relied on, the principles of law, the 
argument and the authorities shall be stated in one place and not scattered through 
the brief. 
(e) The signature of at least one attorney practicing in this Court, and his address. 
§2. Form and Contents of Appellce's Brief. The brief for the appellce shall con-
tain: 
(a) A subject index and table of citations with cases alphabetically arranged. Cita-
tions of Virginia cases must refer to the Virginia Reports and, in addition, may refer 
to other reports containing such cases. 
(b) A statement of the case and of the points involved, if the appellee disagrees 
with the statement of appellant. 
(c) A statement of the facts which are necessary to correct or amplify the state-
ment in appellant's brief in so far as it is deemed erroneous or inadequate, with ap-
propriate references to the pages of the record. 
(d) Argument in supp'Ort of the position of appellee. 
The brief shall be signed by at least one attorney practicing in this Court, giving 
his address. 
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the 
authorities relied on by him not referred to in his opening brief. In other respects 
it shall conform to the requirements for appellee's brief. 
§4. Time of Filing. As soon as the estimated cost of printing the record is paid 
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number 
of copies of the record or the designated parts. Opon receipt of the printed copies 
or of the substituted copies allowed in lieu of prlnted copies under Rule 5:2, the 
clerk shall fo1·tl1with mark the filing date on each copy and transmit three copies of 
tl1e printed record to each counsel of record, or notify each counsel of record of the 
filing date of the substituted copies. 
(a) The opening brief of the appellant shall be filed in the clerk's office within 
twenty-one days after the date the printed copies of the record, or the substituted 
copies allowed under Rule 5:2, are filed in the clerk's office. The brief of the ap-
pellee shall be fi led in the clerk's office not less than twenty-one days, and the reply 
brief of the appellant not less than two days, before the first day of the session at 
which the case is to be heard. 
(b) Unless the appellant's brief is filed at least forty-two days before the be-
g inning of the next session of the Court, the case, in the absence of stipulation of 
cotmsel, will not be called at that session of the Court; provided, however, that a 
criminal case may be called at the next session if the Commonwealth's brief is filed at 
least four~een days prior to the calling of the case, in which event the reply brief for 
the appellant shall be filed not later than the day before the case is called. This para-
graph does not extend the time allowed by paragraph (a) above for the filing of the 
appellant's brief. 
(c) Counsel for opposing parties may file with the clerk a \Vritten stipulation 
changing the t ime for fi ling briefs i1, any case; provided, however, that all briefs 
must be fil ed not later than the day before such case is to be heard. 
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the 
clerk of the Court, and at least th ree copies mailed or delivered to opposing counsel on 
or before the day on which the brief is filed. 
§6. Size and Type. Briefs shall be nine inches in length and six inches in width, 
so as to conform in dimensions to the printed record, and shall be prirlted in type not 
less in siz e, as to height and width, than the type in which the record is printed. The 
record number of the case and the names and addresses of counsel submitting the brief 
shall be printed on the front cover. 
§7. Effect of Noncompliance. If neither party has nled a brief in compliance with 
the r equirements of this rule, the Court will not hear oral argument. If one party has 
but the other has not filed such a brief, the party in default will not be heard orally. 
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RE COBD 
ERTIFICATE OF LERK. 
I, H. Brnce Green, Clerk of tl1e 'ircuit Court of Arlington 
'ounty, Virginia, the same being- a Court of Record do hereby 
certify that the following are all of the original papers :filed 
in th Clerk's office of said Court in the Cl1anc ry cause JYDIJJl-
bered 5642 and . tyled Rocco Paolicelli, et al ., ·versics .!Jan 
L. Dean, etc., et al . ; tbe sail papers constitutinn· the r ecord 
in thi cau e having been prepar d pul'suant to Rule 5 :1, S e-
tion 5(a) of the Rules of the Supreme Court of Appeals of 
Virginia. 
Given under my band this 14th day of May, 1952. 
Clerk, Cir ui t 
H. BRUCE GREER, 
ourt of Arlington County, 
Virginia 
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Virginia: 
In t l1c Circuit Conrl of Arlington County. 
Rocco Paolicelli, Howard '\V. Sba rpC'., Ha r•;ey A. '\Villi ams, 
Eli Luria, Raymond A. !\[iller, and James E . )Hllar, Com-
plainants, 
v. 
Alan L. Dem,, membe r of County Board of A rlington County 
a nd indiviclna lly ; Colin C. :i\foPhar son, Treasurer of A r -
lington County and Robert W. Cox, m ember of County 
Board of A rl i11g'lon C'onnty ancl chairman of said board and 
Ruby G. S impson, clerk of sa id board of Arli11glon County, 
Defendants. 
''110 tbe Honorable ,Judge;:: of the Circuit Court of Arlington 
County, Virginia: 
1. Tbe bill of complaint of Rocco Paolicelli, Howard vV. 
Sharpe, Han'<':V A. Williams, ]1~l i Lmia, Raymond A. MiHer , 
and James E. :\f illar, brouµ: ht hv sa id Complaimrnts in their 
capacity as citizens and taxpayers of Arlingto11 Coun ty,: Vir-
g; inia and as such a rC' aggrieH'd, to-wit : 
2. That A hrn L. D enn nRsmneu. rn emhers11ip on the County 
B oard of AT1 ington County the Arst day of ,fannnry, 1952; 
that upon s11clt asPnmpii o11 of offi<'e lie p:-nticipates in nppro-
priating and spc11di11 g: many milliow; of dollars of th e citizens 
and taxpaye r. money illegally and upon an u,wonstitu tional 
l': latus as sa id mcmbC'r of thC' aforesaid Count>· Board among 
th ings, to-wit: 
a . That as afor0sair1 nwmh<'r, 11C' vot0s io nppropria te 
rnoney to b is own use and l>encfit ill egally a11d unconstitu-
t ionally, namely hi s alleged salary a s sucb assumed board 
member; 
h. Tbat in so ,·otin~ mo11C'~· to him~elf, he clo<''- so against 
8ection 14 of the Constitution of Yirn:inia ancl 8 ection 64 of 
.the Constitution of Vir!:tinin and in violation of the General 
Law, namd>7 Rcct ion 2-27, C'ltnple r 4, Coclc of V irgi nia, 1950 
and amendments. because l1e i s a FnitC'cl States 
page 2 ~ GovcrnmC'nt C'mpl oyec, r or c ivin!): profits mid emolu-
m ents from the Uni ted States Government. . 
c. Tbat Sect ion 2-29, ('l1aplcr 4, of the Co<1C' of Virginia 
10f>O and amC'ndm011 tc; thNeto nrc mwons ti tntional : particu-
la rly sub-sect ion 1] of sa id section. which prnviclcs as fo11ows: 
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"To prevent any United States Government employees, 
otherwise eligible from holding any office under the govern-
ment of any county in this state having a population in excess 
of three hundred inhabitants per square mile, or of any city., 
or county adjoining any county having a population in excess 
of two thousand per square mile.'' 
d. That the above aforesaid sub-section 11 of Section 2-29 
of Chapter 4, Code of Virginia, 1950 as amended is a special 
and local law and is directed prohibited by Section 64 of the 
Constitution of Virginia, which is as follows: 
"In all cases enumerated in the last section, and in every 
other case, which in its judgment, may provide for by general 
laws, the general assembly shall enact general laws. Any 
general law shall be subject to amendment or repeal, but the 
amendment or partial repeal thereof shall not operate di-
rectly or indirectly to enact, and shall not have the effect of 
the enactment of a special, private or local law • '"' • ;'' 
e. That the said Alan L. Dean is a government employee 
and as such, he has no legal or constitutional right as said 
member of County Board of Arlington to appropriate public 
funds to the benefit of himself, and particularly in that he 
receives a salary of approximately $10,000.00 a year from the 
Federal Government and other emoluments from said gov-
ernment, so your complainants have been advised and there-
fore believe to be true. 
3. That Robert W. Cox is chairman of said county board 
and as such is required to approve and sig'Il all county war-
rants for payment; 
page 3 ~ 4. That the act of said Robert W. Cox, as chair-
man of said county board, in approving the salary 
of said Alan L. Dean is illegal and unlawful and the act of 
signing said Dean's pay warrant is illegal and unlawful; 
5. That Ruby G. Simpson as clerk to the said county board 
and as such, is required to sign a11 such warrants for pay-
~~; . 
6. That the act of said clerk to the ·~aid county board, Ruby 
G. Simpson, in signing the salary warrant to Alan L. Dean 
is illegal and unlawful; 
7. That the Defendant, Colin C. McPhearson, as Treasurer 
of said County of Arlington in paying money to said Defend-
ant Alan L. Dean, he is doing so illegally and unlawfully, and 
in honoring the salary warrant of the County of Arlington, 
approved by the County Board and signed by said Robert W. 
Cox as chairman of said board and Ruby G. Simpson, clerk, 
the said salary warrant is not a properly and legally drawn 
4 Supreme Court o_f Appeals of Virginia. 
warrant on the county treasurer for payment as required by 
the statute. 
WHEREFORE, your complainants, being without other 
remedy at law pray that Defendants Alan L. Dean, as a mem-
ber of the County Board of Arlington and Colin C. McPhear-
son as Treasurer of Arlington, be required to answer this 
hill of complaint, answer under oath, being hereby waived; 
that process be issued ag·ainst each and every one of them; 
that a decree be entered dee la ring Section 2-29 of the Code of 
Virginia, 1950, with amendments to be unconstitutional; that 
said Alan L. Dean be prohibited from drawing· any salary as 
a member of tlrn County Board of Arlington; that Robert W. 
Cox as chairman of said hoard he prohibited and restrained 
from signing any warrm1t or order for the payment of said 
salary to the said Defendant Alan L. Dean; that Ruby G. 
Simpson as clerk of said hoard be prohibited and restrained 
. from signing any pay warrant or voucher for the 
page 4 ~ salary of said Defendant Alan L. Dean; that Colin 
C. McPl1earson. 88 Treasurer of Arlington County, 
be prohibited and restrained from paying money to said De-
fondant Alan L. Dean as salary for services as a member of 
the County Board of Arlington; that the court enter such de-
crees, orders a8 this rase may require or may seem meet. 
Your complainants will every pray. 
ROCCO PAOLICELLI 
HOW ARD ,v. SHARPE 
HARVEY A. ,,1ILLIAMS 
ELI LURIA 
RAYMOND A. MILLER 
J A:MES E. :MILLAR 
Personally nppeared before me~ Frances Ap:nelli, a Notary 
Public in and for the Countv of Arlingfon. Commonwealth of 
Vircl.nia, Rorco Paolicelli, ·Howard vV. Sharpe, Harvey A. 
Williams, Eli Luria, Ravmond A. Miller, and .James E. Millar, 
Complainant~ w]10 made oath that the matters and things 
charg-ed in their foregoing bill are true wl1ere alleged of their 
knowledge, and that facts a~leged on information they be-
li<wcd to be true . 
.TOllN LOCKE .GREEN 
Counflel 
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My commission expires the 3rd day of October, 1954. 
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Returns shall be made hereon, showing service of Subpoena 
in Chancery issued February 7, 1952,, with copy of Bill of 
Complaint filed February 6th, 1952, attached: 
Executed· on the 7 day of February, 1952, in the County of 
Arlington, Virginia, by delivering a true copy of the above 
mentioned papers attached to each other, to Ruby G. Simpson, 
and Colin C. McPhearson, in person. ' 
By 
CARL TAYLOR, 




(Use the space below if a different form of return is 
necessary) 
Executed this 7 day of Feb., 1952, by serving a true copy of 
the with process on Alan L. Dean in person, in Arlington 
County,, Virginia. 
Given under my hand this 7 day of February, 1952. 
Time 7 :05 P. M. 
CARL TAYLOR 
Sheriff, Arl. Co., Va, 
Bv C. C. 01\f OHUNDRO 
· Deputy Sheriff 
Executed this 7 day of Feb., 1952, by serving a true copy 
of the within process on Robert W. Cox in person, in Arling-
ton County, Virginia. 
6 Supreme qourt .of Appeals of Virginia. 
Given under my hand this 7 day of Feb., 1952. 
Time 5:35 P. M. 
CARL TAYLOR 
Sheriff, Arl. Co., Va. 
By CLYDE l\L GLICKLE 
Deputy Sheriff . 
Credited to Sheriff's account $2.70. 
Date 2/6/52. 
Returned and filed th_e 8 clay of Feby., 1952. 
page 6 ~ 
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The party upon whom tllis writ and the attached paper are 
served is hereby notified that unless within twenty-one (21) 
days after such service, response is made by filing in the 
Clerk's Office of this court a pleading in writing-, in proper 
legal form, the allep:ations and charges may be taken as ad-
mitted and the court may enter a decree against such party, 
.without further notice, either hy default or after hearing .evi-
dence. . . 
' .Appearance in person i!'l not required by this subpoena. 
Done in the name of the Commonwealth of Yirginia, this 7 
day of February,, 1952. 
H. BRUCE GREEN, 
Clerk. 
By: VIRGINIA C .. LONG, . 
JOHN LOCKE GREEN, p. q. 
Courthouse Square 
A rlin~on, Virginia. 
( Office Address) 
• • • 
Deputy Clerk. 
• • 
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DEMURRER. 
COME NOW the Defendants, Alan L. Dean, member of the 
County Board of Arlington County and individually; Colin 
C. MacPherson, Treasurer of Arlington County; Robert W. 
Cox, member of the County Board of Arlington County and 
chairman of said Board; and Ruby G. Simpson, Clerk of said 
Board of Arlington County, by their attorneys and say that 
the Bill of Complaint in the above-styled cause is insufficient 
in law for the following· re~sons: 
(1) The Defendants contend that the Complainants do no't 
allege sufficient intereRt in the subject matter qf this cause o.f 
action, to bring the cause on- before this Court; 
(2) The Defendants contend that the Complainants do not 
allege that there is any other present claimant to the office 
which they claim is being illegally filed by the Defendant, 
Alan L. Dean; 
(3) The Defendants contend that the Statute 2-29 (11) of 
the Code of Virginia (1950) as amended, of which the Com-
plainants complain, is not unconstitutional; 
( 4) The Defendants contend that Section 32 of the Con-
Rtitution of Virginia precludes the restriction which the Com-
plainants ask to import to Title 2, Section 27 of the Code of 
Virginia, in the absence of the exception created by Title 2, 
Section 29 ( 11) ; · 
( 5) The Defendants contend that by this cause of action., 
the Complainants attempt to raise indirectly that which can 
be raised properly only by quo 1-oarranto, an action in law, 
and not by a bill in equity. 
page 12 ~ 
Counsel for Defendants 
WILLIAM J. HASSAN 
ALAN L. DEAN, 
C,OLJN C. MacPHERSON, 
ROBERT ,v. COX and 
R.UBY G. SIMPSON, 
"\YILLTAM ,T. HASSAN. 
Attorney for Complainants 
EDMUND D. CAMPBELL bY W .• T. H. 
LAWRENCE W. DOUGLAS by W. J. H. · 
8 Supreme Court of Appeals of Virginia. 
I, William ,J. Hasson, hereby certify that a copy of the 
above Demurrer has been mailed to the Counsel for· the Com-
plainants, this 26th day of Fe~ruary, Hl52. 
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• 
"\VILLIAM J. HASSAN 
Attornev for Defendants 
• I 
NOTICE. 
Please take notice that the annexed Petition of the County 
Board of Arlington County, Virginia, a body corporate, for 
le·ave to intervene in the above-titled cause, will be brought 
to the attention of the Court on Tuesday, March 18th, 1952, 
at 10:00 o'clock A. M .. , or as soon thereafter as Counsel may 
be heard. In the event said Petit.ion is granted, the interven-
ing Petitioner will forthwith file a demurrer, copy of which 
is hereto annexed, and ask that argument be heard on the 
said .demurrer at the same time as argument is had upon the 
demurrer filed by said Defendant. 
THE COUNTY BO .. ARD OF ARLINGTON 
COUNTY, VIRGINIA, A BODY COR-
PORATE· 
Bv: "WILLIAM J. HASSAN 
· Attorney for the Commonwealth 
T, William J. Ha~san, hereby certify that on the 8th day of 
March, 1952, a copy of the above Notice was delivered to the 
office of the Counsel for the Complainants. 
v\TILLIAM: J. HASSAN 
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PETITION OF ·COUNTY · BOARD OF ARLINGTON 
COUNTY. VIRGINIA. A BODY CORPORA TE. FOR 
LEA VE TO INTERVENE AS A PARTY DEFEND-
ANT. 
Your Petitioner, the County Board of Arling-ton County, 
Virginia, a body corporate, r~sp(lctfully represents and shows 
unto this Honorable Court as follows : 
Rocco Paolfoelli, ct als., v. Alan L. Dean, etc.~ et als. ·9 
(1) The Bill of Complaint in this cause, while dire<,ted 
against two individual members of the County Board., and 
the Clerk of the County Board, as named Defendants, chal-
lenges official actions of the Arlington County Board itself, 
and also challenges the legality of its own corporate struc-
ture. This Board is therefore vitally concerned, as the of-
ficial governing body of Arlington County, in having a legal 
determination made herein of the validity of its actions. 
WHEREFORE, the premises considered, the County Board 
of Arlington County, Virginia, a body corporate, respectfully 
prays the Court for leave to intervene herein as a party De.:. 
fendant. 
THE COUNTY BOARD OF ARLINGTON 
COUNTY, VIRGINIA, A BODY COR-
PORATE 
By: ROBERT W. COX 
Clmirman 
page 15 ~ Personally appear()d before me, John Rutledge, 
a Notary Public in and for the County of Ar ling;.. 
ton, Commonwealth of Virginia, R. vV. Cox, Chairman of the 
County Board of Arlington County, Virginia, a body cor-
porate,, who made oath that the matters and things contained 
in the foregoing Petition, stated on his own knowledge, are, 
true, and those stated on information and' belief he believes 
to he true. ·! · · 
JOHN RUTLEDGE 
Notary Public,. 
My Commission expires on tl1e 10th day of August, 195A 
. I, Willfam J. Hassan, hereb~r certify that on the 8th day of 
March, 1952, a copy of the above pleading was delivered to 
the office of the Counsel for the Complainants. 
WILLIAM J. HASSAN· 
WILLIAM J. HASSAN 
Attorney for Intervener 
EDMUND CAMPBELL bv W .• J. H. 
LAWRENCE DOUGLAS ·by ,v. J. H. 
Of Counsel 
10 Supreme Court of Appeals of Virginia. 
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DEM.URR,ER. 
Comes now the intervening Defendant, the County Board 
of Arlington County, Virginia, a body corporate, by its at-
torneys, and says that the Bill of Co~plaint in the above-
styled cause is insufficient in law. This intervening Defend-
ant adopts, as grounds for said demurrer, the grounds here-
tofore set out in the demurrer filed on behalf of the remaining 
Defendants. 
THE COUNTY BOARD OF ARLINGTON 
COUNTY, VIRGINIA, A BODY COR-
PORATE 
By: "WILLIAM J. HASSAN 
Attorney for the Commonwealth 
I, WILLIA:M J. HASSAN, hereby certify that on the 8th 
day of March, 1952., a copy of the above Demurrer was de-
livered to the office of the Counsel for the Complainants. 
WILLIAM J. HASSAN 
EDMUND CAMPBELL by W. J. H. 
LAWRENCE DOUGLAS.by ,v. J. H. 
Qf Counsel · 
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MOTION TO STRIKE INTERVENING PETITION OF 
COUNTY BOARD. 
Come now the Complainants in the above entitled cause, 
and move the Court to strike the petition of the said County 
Board for leave to intervene as a party defendant in said 
suit; and for grounds therefor, the said complainants say 
that the County Board is not a proper or necessary party to 
said suit, that the suit is primarily against Alan Dean as an 
· individual member of the County Board, and tllat the defend-
a.nts MacPhearson and SimpRon are only incidental parties, 
and the relief which is prayed for against them has no bear-
Rocco Paolicelli, et als., v. Alan L. Dean, etc., et als. 11 · 
ing upon the official duties, responsibilities and obligations of 
the County Board as a body corporate. 
Complainants further say that said County Board is with-
out authority to employ additional counsel in this case, other 
than the ~ttorney for the Commonwealth, its duly authorized 
legal representative. 
WHEREFORE, your complainants ask that this Honorab,e 
Court dismiss the said petition to intervene heretofore filed 
in this cause by the County Board of Arlington County, Vir-
ginia. · 
I 
GREEN AND TRUEAX 
By JOHN LOCKE GREEN 
ROCCO PAOLICELLI 
How· ARD w. SHARPE 
HARVEY A. WILLIAMS 
F1LI L URLt\. 
RAYMOND A. MILLER 
,JAMES E. MILLAR 
Complainants 
By Counsel 
JOHN LOCKE GREEN 
Counsel for Complainants 
I hereby certify that on the 10th day of March, 1952, copies 
of the above motion were mailed to ·wmiam J. Hasson, Court 
House, Arlington, Virginia, Lawrence W. Douglas, 1800 N. ' 
14th Street., Arlington, Virginia, and Edmund D. Campbell, 
Southern Building, Washington, D. C. 
JOHN LOCKE GREEN 
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ORDER. 
This cause came to be heard upon the petition the County 
Board of Arlington County, Vir~inia, for leave to intervene 
as a party defendant to this action and was argued by coun-
sel and, it appearing- to the Court that said petition for leave 
to intervene should be granted, it is hereby, 
12 Supreme Court of Appeals of Virginia. 
ORDERED ADJUDGED AND DECREED that the 
County Board of Arlington County, Virginia be and is here-
by granted leave to intervene as a party defendant in this 
cause. 
IT IS FURTHER ORDERED ADJUDGED AND DE-
CREED that this decree be entered nunc pro tune as of March 
18, 1952. 
Seen: 
.WILLIAM J. HASSAN 
vVALTER T. McCARTHY 
Judge 
:Commonwealth Attorney for Arlington County, Virginia 
JOHN LOCKE GREEN Seen 
EDMUND D. CAMPBELL 
Counsel for Defendant· 
LAWRENCE W. DOUGLAS 
Counsel for Defendant 
The entry of this order is her(.lhy excepted to on the ground 
that the County Bonrd ir-; not a necessary party to this cause 
as a body corporate it has no interest in this suit. 
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JOHN LOCKE GREEN 
Counsel for Complainants 
• • 
IN CHANCERY NO. 5642. 
Arlington, Vh~ginia~ 
Monday, May 5, 1952. 
Argument on the ahove-entitled matter having been heard 
by the Court, Honorable Walter T. McCarthy, on a previous 
date, the Court resumed the bench at 10 :30 o'clock a. m., in 
Court ro9m No. 2, Arlington County Court Hou.se, and ren-
dered his opinion of the matter under consideration, which is 
as follows: 
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OPINION OF THE COURT. 
The Court (McCarthy, Judge): I want to say to counsel 
in the case that I realize that th~ procedure this morning is 
unusual, and I am sorry I am not able to give you the written 
opinion. I would prefer to do that, but due to the press of 
business and the lack of facilities, I am afraid that if you 
waited for a written opinion, it might be another week, and 
possibly longer. 
I am supposed to be in Norfolk for an annexation case. 
Therefore, I decided that, from the notes that I have made, 
and because of the fact that I had reached a conclusion in all 
of the points that I had under consideration, that I would do 
it in this way. 
Now, I am fully conscious of the fact that counsel are al-
ready acquainted with a great deal of what I am going to say; 
with most of the cases and statutes that I expect to 
page 2 ~ refer to. However, I not only wish counsel to have 
the benefit, if any, of everything that I have ex-
. amined in regard to these questions, and everything that I 
believe I can say that I heve seriously considered about them, 
hut due to the fact that I am obviously conscious of the public 
importance of this case, I expect to go into such detail that 
will, as far as counsel is concerned, at least, be repetitious and 
possibly boring; but, I do that, not for counsel, but because I 
believe that there should be a complete revelation of the entire 
~urvey of these issues. 
This case is a suit brought by six taxpayers and citizens of 
Arlington County against four officials of the county govern-
ment. It seeks to enjoin those officials with respect to the _ 
performance of some of the acts attendant upon the duties of 
the offices which they occupy; and it seeks to have the Court 
declare in regard to certain statutes. 
The gist of the controversy lies in statutes which can shortly 
he described as statutes having to do with the employment 01· 
occupancy of offices under the Federal Government and under 
ihe state government by the same person. 
The defendants met this case first by a demurrer. 
Posstbly, be.fore we discuss that demurrer, it might be well 
to say that the County Board, itself, by leave of Court has been · 
made a party to this case, a party defendant, and asked -the 
Court to be allowed to join in the demurrer filed by the original 
defendants. 
This demurrer that was filed by the original defendants 
raises certain tcclmical questions which have nothing to do 
with the merits of this matter, but which did cause the Court 
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some. concern and which it indicated it was concerned over, at 
the · end of the oral argument, and so I will discuss those 
matters first. 
In item one, the defendants contend that the complainants 
do not allege sufficient interest in the subject matter 
page 3 ~ of this cause of action, to bring this cause before the 
Court. 
Second, that the defendants contend that the complainants 
do not allege that there is any other present claimant to the 
office which they claim is being illlegally filled by the defendant 
Alan L. Dean. 
And, thirdly, which is the fifth item in the demurrer, but 
thirdly as to these technical items, the defendants contend 
that this cause of action is improperly brought on the equity 
Ride and that it should be a quo warranto proceeding; that 
oqµity will not enjoin the occupants of a public office in the 
performance of their duties as such, even though they may be 
de facto officers. 
I will take up item number two first, because I think that is 
the more easil:v disposed of, namely, that there is no other 
daimant for the office. 
I do not believe that this objection is sound, and I believe 
t.hat the case of Commonwr~alth against Rouse so dete1·mined. 
The case of Co1nrnonwealth ag·ainst Rouse was a case which 
was brought upon the petition of a man named Kelly; and it 
was a qi1,o warra.nto case and Kelly was not a claimant to the 
office, and nevertheless the case was heard and the Court did 
not move Rouse from office, assigning three reasons: 
That there was no contestant for the office; that he had very 
little interest; and thirdly, that 1\fr. Rouse 's occupation with 
the·Federal Government as an attorney for the Home Owners 
i Joan Corporation ,:vas of temporary nature. 
. . They did not, as I understand it, deny that there was a juris-
diction in tl1e Court on any of those grounds; but rather held 
· that the jurisdiction of the Court was one in which the Court 
nould exercise its discretion, and therefore, in view of the fact 
of the small interest, of the no claimant, and of the temporary 
oecupancy with the Federal Government, it would refuse the 
writ. 
In that case, it is to be noted that there was a dissenting 
opinion. 
page 4 ~ Also pertinent, I think, is the case of the District 
Road Board against Spillman, 117 Va. 201. 
I do not think it will be necessary to give these citations, be-
.. cause I belleve you all have them, practically all. There are 
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going to be two or three that you may not have, although you 
may have gotten them since the argument. 
District Road against Spillman was a suit by the citizens 
and taxpayers against the Road Board, claiming that the Act 
creating such Road Board was unconstitutional. This was 
a suit in equity, and in this case, the Court, by decree, held 
that the Act was unconstitutional; and so it seems to me that 
on the particular point under discussion,. the D·istrict Road 
Board against Spillman is an authority adverse to the 
defendants. 
That, I think, disposes of the issue, and it also, I believe, 
disposes of the first issue-as to a lack of interest. 
The third and last issue, number five, gave me a lot of con-
cern because Mr. Campbell had cited the case of Kilpatrick 
against Smith, in which the Court held that the Circuit Court 
would not enjoin the act of a public officer where a question of 
title to an office was involved, which apparently is right in line 
with the contention of the defendants. 
It is to be noted, however, that while they held that, they 
went ahead and wrote an opinion of some pages, dealing with 
the merits of the case; and only the one paragraph saying 
that the demurrer should have been sustained. 
Again, in Brown v. BalduJin, which was a suit to enjoin the 
S'chool Board on the ground that they had been improperly 
appointed, the Court held the same thing, and did the same 
thing; wrote an opinion on the merits, and yet said that the 
demurrer should have been sustained. 
Now, the only case that indicates otherwise is one I pre-
viously cited, the case of District Road Board against Spill-
man, which was a suit by citizens and taxpayers to 
page 5 ~ enjoin the Road Board and declare the Act uncon-
stitutional, and the Court heard it; but it did not, or 
there ,vas not any issue made of the question of whether they 
should hear it or not, so I doubt very much if it would over-
come the cases cited bv the defendants. · 
These cases, if they would end the matter-I have the feel-
ing that nobody would be satisfied, because the iss-ues here 
would not be decided, and they, more than likely, would arise 
ngain immediately in some other form, and so, frankly, I was 
looking for the ground upon which to sustain this case in the 
Courts, and upon reconsideration and examination of the 
pleadings, I :noticed one of the prayers for declaratory judg-
ment in regard to Section 2-29 of the Code of Virginia, 1950, so 
that although tbe Court might not issue an injunction, the 
question still remains-Does it have a right to enter a declara-
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tory judgment? And it seems to me that this is the kind of a 
case-especially adapted to a declaratory judgment. 
We have already decided that these persons have an intere~t 
such as can be heard,; and we have this issue, and we have 
them asking for it; ancl we have the County Board, in its 
prayer to be admitted, almost asking for the same thing; and 
so, I am of the opinion that the demurrer ought to be over-
ruled as to all questions of jurisdiction of the Court; and I will 
say one thing in addition to that, which I haYe already said, 
and that is: That this particular sta·tute, under which this 
Act: is brought, raises in itself, a technical question in regard· 
t:o jurisdiction which has uot been considered by.counsel, but it 
has occurred to the Court, 
This is not a question to try title to public office because this 
statute says that upon the receipt of my emolument from the 
l1'ederal Government, and the other prohibited acts, ipso facto, 
the office shall be vacated, whieh would seem to me to put, if 
the statute is constitutional, to put the defendant Dean in a 
position of having resigned- llis office-no question of title, he 
resigned, he is undertaking to perform the duties of an office 
that be doesn't claim, because he has resigned. 
page 6 ~ Of course, that all depends upon whether the Act 
· is constitutional or not. 
So much for the questions of jurisdiction of the Court. -
Now, the next question that appears to be raised by the 
demurrer is, ns a negath:e answer to the basis of the complaint 
of the petitioners in this ease, that Title 2-29, Subsection 11 
of the Code is not unconstitutional as the petitioners say it is. 
It appears to me that the answer to this question can be 
answered, or given by paraphrasing, my opinion in the lan-
guage of the Court in the case of Green against the County 
Board, 193 Virginia 284, which I will now do, as I have don~ it 
in considering the matter. 
, '·' There is nothing on the fuce of the Act which distinguishes 
the problem of a county having a population in excess of 300 
inhabitants per square mile from those of a county with a less 
dense pbpulation. A county with a less dense population 
might have the same problems, if not graver ones. There is 
no reasonable 1;elation between the density of population of a 
county and the incompatibility of the occupation of offices, 
under both Federal and State or County governments by the 
~arne person~ 
Very capable, industrious and trustworthy Federal em-
ployees may he found in counties with populations of less 
<fonsity than 300 per square mile, as well as in counties having 
more than 300 per square mile. 
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The subject of -foccnbpatibility of offic9s more correctly is 
classified by occupations, employees, and the nature of :the 
work to be done. · 
To like effect is the case of Fairfax against the American 
Trailor Company, 193 Va. 72. 
A discussion of the constitutionality of the amendment 
which is applicable to this county, as it is to other counties in 
the state, necessarily, it seems to me, must be ·had, along with 
a discussion of the question raised by Mr. Douglas in regard 
to the original section 2-27, of which it is an amendment, in 
which he stated that the Act., itself, was unconstitutional. 
He gave two grounds, but I am just dealing with 
page 7 ~ one now, "because it is unreasonable'.' . 
I was a little surprised to hear him say that,· be-
cause I do not thin~ it is unreasonable, and I do not believe he 
will say so, if he stops to think about it. · 
The original act was passed in 1787., Mr. Green say~~I 
didn't check it up, but the idea back of it has come from 1~e 
common law. In fact,. it may be based upon a time-hon~red 
and religious tenet contained in the Bible, that no man 'can 
serve two masters. 
Now, this Act as it originaUy was enacted in 1787, was the 
product of a realization of what the common law was, and of 
a fore boding and fear of the newly born Federal Government; 
and it was passed at a fime when the fields of operations of the 
two governments were nowhere near as extensive as they are 
now; when . the employees of those two governments were all 
political officers. · 
Relatively, there were no clerks, no technicians, no laborers. 
There were no school boards, no highway departments, no 
lnterstate Comm~rce Commission, no State Corporation Com~ 
mission-none of those fields existed at all, and so the statute 
was drawn to fit the situation as it was, to deal with policy-
making political officers~ 
Mr. Douglas. says that the unreasonableless of the Aet 
appears from the motley of amendments. 
I don't think that ·is the explanation for them at all. 
I think that what I"luive just said is the explanation for 
them,. one explanation for them. I will give you another one 
in just a minute. . 
They come about by reason of the fact that there _are now 
a great many employees who might well be exempted from the 
J)rinciple established by this statute, because there would be no 
incompatability in their duties. , . 
If there is anyone to say that there is no conflict between 
fl • 
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the Federal and State government, I merely, it seems 
page 8 ~ to me, need call attention to the present existing 
controversy over the Tidelands Oil cases·, and any 
number of others and we might even say Mr. Douglas is ac-
quainted with some controversies that Arlington County has 
had with the Federal Government. I can call his attention to 
tho Sun Oil case. 
But, another reason for the amendment of the statute has 
been the increase in political power of the Federal employees 
themselves. 
I do not decry that. I am just stating a fact, that it is true 
that their power is increased, and they have tended to amend 
the policy established in this Act, and it may be that one day 
j t will be amended out of evistence; but, they are the two 
reasons, as I see it, why these amendments exist, and I think 
aa amendment could be made, if it was reasonable, that would 
amend policy, if the amendment of policy were made to fit all 
of the states and all subordinate county governments; and I 
think an amendment of the Act could be made which would 
P.xempt certain classes of employees. That would be 
r~asonable. 
Members of the Bm;eau of Public Roads might well occupy 
positions in the Health Department; members of the Public 
Health Service might well occupy positions in the Road De-
partment. I doubt very much if the policy could be maintained 
if members of the Public Health Service were allowed to 
occupy positions in the State Health Service, or members of 
the Federal Bureau of Education were allowed to occupy 
positions in the state educational system. J;Iowever, I am just 
using that by way of illm,tration. I am not called upon to 
pass upon it at this time. 
It seems to me Section 2-29 is obviously and clearly un-
constitutional, and that Section 2-2~ is not unconstitutional 
t,ecause it is nnreasonal1le. 
Before going on to the question of whether it is ·unconstitu-
tional because it violates Section 32, I want to dispose of two · 
contentions that were raised by 'Mr. Green. 
One of them is with regard to Section 14 of the Constitution. 
That has to do with uniform government. 
page 9 ~ I indicated, at the end of the argument, that I did 
. not think that it was pertinent. I still do not think, 
that it is pertinent, and so with that we will g·o to the next 
question of Section 63. . 
I do not know whether it was contended that this violates 
tj.;J or not, but I don't think it does, because the special legisla-
tion prohibited by Section 63 is specifically set forth in that 
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section, and the subject of this act is not one of the items 
specified; but, as to Section 64, as I have already indicated, it 
heing an amendment of a general law, it cannot be a special 
Act; it is a special Act, therefore it is unconstitutional. 
Now, when the argument was concluded, I asked the gentle-
men to furnish me more authorities on the question of whether 
this section violates Section 32 of the Constitution. It might 
lie well, I think, to read both of those sections at this time. 
Section 2-27 Holding Offices Under the United States: 
"No person shall be capable of holding any office or post 
mentioned in the preceding section' '-those posts are, or any 
office of honor, profit or trust under the Constitution of Vir-
ginia,-'' who holds any office or post of profit, trust or emolu-
ment, civil or military, legislative, executive or judicial, under 
the Government of the United States, or who is in the employ-
ment of such Government, or who receives from it in any way 
any emolument whatever; and the acceptance of any such 
office, post, frust, or emolument or acceptance of any emolu-
ment whatever, under such Government, shall, ipso facto, 
vacate any office or post of profit, trust or emolument under 
the Government of this Commonwealth or under any county, 
city or town thereof.'' 
Section 32 of the Constitution, entitled "Qualifications of 
Officers and of Notaries Public." 
page 10 ~ '' Every person qualified to vote shall be eligible 
to any office of the State, or in any county, city, 
town or subdivision of the state, wherein he resides, except as 
otherwise provided in this Constitution, and except that this 
provision as to residence shall not apply to any office elective 
1,y the people where the law provides otherwise; and except, 
further, that the requirements of this section as to residence 
nnd voting qualifications shall not apply to the appointment of 
persons to fill positions or posts requiring special technical or 
rJrofessional training and experience." 
Counsel for the defendants have cited, in support of the 
nrgnment that they make, the cases of Gwaltney v. Lyons, and 
District Road Board against Spillman, both of which hold that 
Httempts to place additional qualifications upon officeholders 
is a violation of that section of the Constitution. The case of 
New Market v. Kaiser was cited. I don't remember the em-
phasis that wns put on it. I think it is slightly out of point, 
because the Court held in that case that the position under 
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attack1 that is,. the· viewers appointed by the Comt,, were· not 
officers. and the ref ore did not come· under that inhibition 
eontained in the statute. 
Counsel for the complainants1 on the· other hand,. have rc-
re:rred to the case of Bunting against Willis,. which ease re-
sulted in the removal from ofiice, or the declaration that the 
office was vacant, because the- officeholder had received emolu-
mQnts from the Federal Govemment, and that was the status. 
of this matter wne·n we left the·eourtroom. 
It appeared at that time that there existed one of th~se· 
contradictions for which there was no explanation.. 
Since leaving the courtroom on that argument, 
page 11 ~ the Court found a case entitled E. S. Rob·inson v. 
. T. J. Christian, 118 Va. 766, a petition filed by 
Robinson, asking the Court to compel Chl'istian to vacate ·tho-
office of police justiee of the eity of Newport News, and deliver-
to him all the records, books and papers,. rurd s·o ·forth,. per-
taining to the office ; and which said : 
''The petition sets forth tI1e passage of two Acts· of As-
sembly referred to in the judgment of the Cotrrt e-reating the 
office o:fi civi1 and police justice for certain cities, including 
the City of Newport News·, and transferring· fo it the juris-
diction and powers of the former police .justice. He then sets 
fo1rth the election held in pursuance of said Acts of Assembly 
and his qualifications thereunder. After setting out other 
matters of detail, he avers he made formal demand on -T. ,J.. 
Christian, who had formerly acted as police justice of· the city,. 
to turn over- and transfer fo him,, as: civH and pofice· justice''-
And, weU, getting· on down to some of the alllega:tions : On 
Jlage 770,. at the top of the page,. under Item (j ); : 
'' That if said Act ereate-s a justice of the peace it violates 
Section 32 of the Constitution, which provi<les that every per-
son qnalifiedi to vote shaII be eligible to any office of the state· 
or of any county, city, tow:rr or otller subdivision of the state,. 
wherein he resides; while said Act provides that the so-ealloo 
special justice of the peace therein provided for at the· time· 
of his: e]ection shal] have pra:etieed law in this state-for at Iea1st 
five- years."" ' 
page I2 f Now, this Act was passed in I9l4, (tI1e case w·as· 
decided in 1916) and it provides some technical re·-
quirements which were· no·t in the Constitution at that time,, 
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nnd the Court gives a very unsatisfactory opinion; it does not 
give any explanation for it. 
However, it says: 
"It is therefore adjudged and ordered that a preemptory 
writ of mandamus do forthwith issue directed to the said 
T. J. Christian commanding and compelling him to forthwith 
Yacate the office of Civil and Police Justice of the City of 
N~wport News, Virginia; to deliver to the petitioner all 
records, books and papers pertaining to the said office; to 
desist from doing any act or attempting to .do any act within 
the jurisdiction heretofore possessed by the Police Justice of 
the City of Newport News; that he, the said T. J. Christian, 
transfer and deliver to the petitioner all warrants, proceed-
ings and claims of whatever nature within the jurisdiction 
conferred by the Act of March 10, 1914, and the Act of Febru-
a1·y 11, 1915, upon petitioner as civil and police justice, that 
may be pending before him, the said T. J. Christian." 
Because he is ''the duly elected and qualified Civil and 
Police Justice of the City of Newport News pursuant to 
eonstitutional and validly enacted statutes, and that on and 
since January 1st, 1916, he has been unlawfully deprived"-
of his powers. • 
I say, it does not give any explanation for it, and it still 
]eaves us in a very unsatisf~ctory state of mind over the 
question that is raised here, and so I went back again and 
examined the case of Bunting against Willis, in 27 Grattan 
144, which begins to crack the door on this thing a little bit, 
but still doesn't let in all the light. 
page 13 } Bunting against "Willis was a case in which it was 
sought to remove the sheriff, because he was the 
Mllector of customi;, at Fortress Monroe, and he was removed. 
There are many technical questions in the Bunting case, but 
the fact is, the Court did hold that he was an officer of the 
Federal Govemment, and it did hold, therefore, that he could 
not be sheriff. 
By the way, I might say tlmt there was a particular constitu-
tional provision applicable to sheriffs which, it seems to me 
could have afforded the court something to decide the case on 
Yery easily, but they just brushed that aside and went on to 
this question~ 
They say':. 
'' There is also a provision of the Constitution of the St1;tte 
whic>h declares that ''sheriffs shall hold no other office.' This 
., . 
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provision is no further material to this case than to show the 
intent of the framers, as well of the Constitution as of the law 
of the state that a sheriff shall hold no other lucrative office, 
whether under the state or Federal Government. We will 
therefore not notice any further the constitutional provisions 
aforesaid. 
"When the plaintiff was a candidate for the .office of sheriff 
under the state govemment he certainly held the office of 
deputy inspector and collector of customs under the Federal 
· Government; and it does not appear that be had then any idea 
of resigning the latter office, at least unless be should be 
elected to the state office; in which event he may have intended 
to tender his resignation of his Federal office, to take effect 
when he would have to enter on the duties of the state office. 
A question might well be raised, whether a person 
page 14 ~ who holds a lucrative. office under the Federal 
Government, is eligible to the office of sheriff under 
the state law. To be sure that law does not expressly declare 
that he shall not be eligible to, but only that he shall not be 
capable of holding, any such post, and so forth. ,ve can see 
some reason for using the latter rather than the former 
language, as it may have been intended to have the effect of 
preyenting, not only a :B,ederal officer from being elected to a 
Rtate office, but also a state officer from receiving a Federal 
office without ipso facto vacating his state office. It may seem 
Htrange, that a person should be eligible to a state office, which 
he is incapable of holding and being elected.· The law says 
nothing about his resigning before entering on the duties of 
his state office, any Federal office which he may hold at the 
time of his election. It is at least optional with him, wl1ethe1· 
he will resign his Federal office or not; and whether his elec-
tion to the state office would be effectual or not, would depend 
on the contingency of his future resignation in time to enter 
on the duties of the state office.'' 
Then, they go on and hold that he cannot hold the office~ but 
clo not give an explanation for that, except the difference bc-
hveen the words "eligible to" and "capable of holding". 
And now, I am going back into the answer to this question, 
which is just exactly the way it developed to me. 
Here we arc, finding, it seems to me, an ariswer to this 
question in two backwaters of the law-the first is a dissenting 
opinion, and the second is a report of, or a case decided by the 
Court of Appeals which was never officially reported; and, if 
you put two together, you come up with the answer. 
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In the case of Commo111-wcalth against Louthan, 
page 15 } which was a criminal prosecution against Louthan, 
. in 79 Va. 196, there is a dissenting opinion. 
The dissent is the opinion of Judge Lewis, who was then 
the President of the Court of Appeals, and he happens to be 
the Judge who wrote the opinion in the case of Black v. 
Trower. He takes issue with the opinion decided by the ma-
jority of the Court, but the issue in the Louthan case is one 
of-when it finally is settled, is one of weighing principles~ 
one against the other. There is no dispute about the prin-
ciples they enunciate, they both agree on the principles, but 
in the case there wa~ some conflict as to their relative weight 
and the majority of the Court, rightly, I think, decided that 
the right of a citizen pronounced in one of the sections of the 
Bill of Rights shall outweigh another section of the Constitu-
tion establishing otlu"\r rig·hts, not a part 0£ the Bill of Rights. 
Now, the Constitution of Virginia, Article I-just reading 
a synopsis of the caRe for the time being, Sections 14 and 20, 
and Article V, Section 14, states: 
"PUBLIC PRIVILEGES AND FREEDOM OF SPEECH. 
Qonstitution of Vir.g·inia, Article 1, Sections 14 and 20, and 
Article V, Section 14 .• wl1erein it is . said 'Any citizen may 
speak, write and publish his sentiments on all subjects, beinp: 
responsible for the a huso of that liberty,' and. 'all citizens of 
the state are hereby cfoclared to possess equal civil and politi-
cal and public privileQ'eR;' and 'the General Assembly shall 
not pass ariy law abridging- the freedom of speech or of the 
press;' applies to and protects thll ri~llts of all citizens of the 
Commonwealth, whether occupying a private or an official 
station." 
Those rights arc the ones wllicb the majority of the Court 
founded its opinion upon in this case: 
page 16 ~ "The Act of the Le!?'is]aturP in question here ap-
proved l\farch 18, 1884. entitled 'An Act to Pro-
hibit the Active Participation in Politics of Certain Officers 
of the .State Oovernmcnt,' is inconsistent with the· Constitu-
tion of Virginia, and is therefore null and void.'' 
Now, tl1is Act in question says: 
"It shall not lw lawfnl f01· tlie judge of any court, the super-
intendent nf Puhlic instrudion, any supE.'rintendent of schools, 
the superintendent, manager or employee of any asylum or 
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state institution of learning, actively to induce or procure, 
either directly or indirectly, or to attempt either directly or 
indirectly to induce or procure any qualified elector to vote 
in any election for any particular candidate., or in favor of 
any particular political party, or to vote ag·ainst any par-
ticular candidate, or against any particular party." 
And the superintendent of schools violated that provision 
and was convicted. He appealed, and the Court-I don't seo 
how they could do anything else, reversed the case and sent 
it back, and Judge Lewis-dissented on the grounds that the 
case, he said was controlled by the case which I referred to 
as not having been officially reported. 
He said, on page 209 : 
'' But I do not desire to enter into anv extended discussion 
of the case, for it seems to me that the ~principle upon which 
the legislation in question rests bai,, been emphatically as-
serted in a recent decision of this Court. In the case of 
Gailalee against Calvert, et al.c;., decided at the last term in 
Richmond, it was held that althoug·h the leg'islature cannot, 
except under peculiar circnmsfances, prescribe qualifications 
for office in addition to those prescribed by the 
page 17 ~ Constitution, yet that it may by law exact the for-
feitur~ of any state, county, city or town office, the 
incumbent of which accepts or continues in any office or em-
ployment under the Government of the United States. ..And 
according-ly it was further held that the petitioner in that 
case., by his continuance in the employment of the United 
States as a laborer or mechanic in the Portsmouth Nmry Yard, 
had waived and vacated the office of reg·istrar to which he had 
been appointed. Now, here ,,·as a positive and distinct af-
firmation of the power of the legislature to prol1ibit thm;e 
·holding state offices from eng·a,ufog in any employment, which, 
in its judgment, is incompatible with tl1e faithful discharge 
of their official duties. For on no other ground could the Act 
reviewed in tlmt case have been sustained. It eertainly can-
not be contended that the legislature may prohibit a citizen of 
Virginia from holding a Federal office, but undoubtedly it 
may provide that no person shall hold a state and Federal 
office at one and the same time. And this it may do, notwith-
standing the right of the citizen to aRpire to, and if he pos';' 
sesses the proper qualifications, firmly i;:ecured aR is freedom 
of speech or any otl1er rig-ht recognized by the Constitution, 
state or Federal.. Nor is the freedom of speeeh a more sacred 
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1·ight than the absolute right of the citizen to acquire prop-
erty and to use it for such purposes as he pleases. • • • '' 
There is the controversv. The majority decided that the 
other right, "the right of free speech, was the more imvortant 
right. They did not overrule Gallalee v. Calvert. 
page 18 ~ And, in the case of Richniond against Duke, 106 
Va. 324, 56 S. E. 139, almost the same thing was 
held: There a city ordinance made it unlawful for 
'' any city official, employee, or member of any municipal 
board to serve as a judge, registrar, or clerk at any election, 
regular or primary, or as member of any standing committee 
of any political party." 
It provided that upon conviction, and so fortl1-and, he was 
convicted, and the Court of Appeals set that aside. 
And said with regard to Lynch: 
'' As a member of the common counsel, he holds an elective 
office under the Constitution .of Virginia, (Article 8, Sec. 121) 
and that instrument expressly declares what political posi.;. 
tion shall be deemed incompatible with such office. 
(Article 2, Sec. 31) • • • And the Constitution having dealt 
with the subject, it is not within the competency of the city, 
by ordiance, to add other inhibitions to those therein enu-
merated.'' 
Well, it seeihs, that the Duke case might well have been de-
cided upon three grounds: 
(1) The ordinance violated the rig·ht of free speech and 
· was contrarv to Commonwealth v. Louthan. 
(2) The City Council had no authority to pass such an 
ordinance, as the authority had not been expressly, granted, 
could not be fairly implied, nor was it essential to its objects. 
(3) That Article 2, Sec. 31 of the Constitution having 
Apccifically stated what offices wero incompatible with the of-
. fices of a member of the electoral board, or registrar, or 
,Judge of election, thnt the council could not b)T ordinance add 
others. 
page 19 } Frankly I do not understand this last reason as-
. signed by the court. To me, Article 2, Sec. 31 j~ 
clearly intended to specify what offices are incompatible with 
offices of election officials only and not . to any other offices in 
the State and it is to be noted that Judge Whittle who wrote 
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the opinion does not mention Sec. 32 of the Constitution nor 
Section 163 of the Code nor did he rely upon this case or Sec-
tion 31 of the Constitution when he later writes the opinion in 
the case of District Road Board, etc., v. Sp-illnian .. But rather 
relies upon Black v. Trower. And it is also significant that 
no edition of the Code since the decision has carried the case 
as an annotation under Section 32 of the Constitution nor of 
Section 2-27 of the Code (1919 Sec. 290). 
Now, the case of Gallalee, I never have understood exactly 
what force of precedent these cases might have, but I don't 
think it makes any particular difference-the case of Gallalee 
against Calvert is in 1 Va. Decisions, 561, and this volume 
says '' A collection of Virginia cases not officially reported,'' 
and these cases, I might say, are not in Sheppards Citations.: 
none of them are, this case isn't in Sheppards Citations be-
cause Sheppards Citations only carry officially reported cases, 
and I doubt· that I might have ever found the case if I had 
not read the dissenting opinion of Judge Lewis, in the 
Louthan case. Judge Lewis wrote this opinion also. He 
wrote both of them. 
This is a petition for mandamus. 
''The petitioner, Gallalee, was appointed registrar for the 
Fourth ·ward of Portsmouth on January 24, 1884, under the 
law as it tl1en was. He held at that time, and continued to 
hold thereafter, a position in the Navy Yard at Norfolk. On 
March 25, 1884, the respondent, Calvert, was appointed regis-
trar for that ,v ard by the electoral board of Portsmouth 
# •• '' 
And then, the controversy started, and the Court says : 
"It appears by the record that at the time of the petition-
er's appointment as re_gistrar for the F,ourth 
page 20 ~ ·ward of the City of Port~mouth., he was in the em-
ployment of the United States in the Gosport Navy 
Yard; that be lms sinee continued in that employment! and 
has regularly received for his services a stipulated compensa-
tion. 
'''Vhere no provision is made for that pul'pose by the Con-
stitution, the legislature is empowered to declare the cases 
in which any office shall he deemed vacant. Constitution, Ar-
ticle V, Section 22. And by an Act approved February 22, 
1884, it is declared that any person holding any post of profit, 
trust, or emolument under the Government of this State, or 
any town, ci~1 or county thereof, wl10 shall receive in any 
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way from the United States any emolument, or who accepts 
any post of profit, trust or emolument, or employment in any 
capacity, under the Government of the United States, shall 
ipso fa.cto vacate his post under the Government of the State, 
town., city, or county, as the case may be; and it is made the 
duty of the proper authorities of the C~mmonwealth to take 
such action as may be necessary to fill the vacancy so created 
whenever the fact of such vacancy shall be brought to their 
attention. The petitioner must, therefore, be held to have 
waived his right to the office of registrar by his continuance 
in the employment of the United States, and consequently that 
office must be deemed to be vacant." 
Now, the section of the Constitution which is referred to 
here, Article V, Section 22, is now in the Constitution as Sec-
tion 56, and Section 56 is entitled, "Directions to General As-
sembly Concerning Elections, and Declaring Offices Vacant.'' 
"The manner of conducting and making returns of elec-
tions, of determininQ." contested elections, and of filling va-
cancy in office, in cases not specially provided for 
page 21 ~ by this Constitution~ shall be prescribed by law, 
and the General Assemblv mav declare the cases 
in which any office shall be deemed vacant ·where no provision 
is made for that purpose in this Constitution.'' 
To hold that Section 2-26 is constitutional is not to pre-
scribe additional qualifications for office; although under 
Galla,lee v. Calvert and the lan2"ua~·c of the court in Black v. 
Trower on page 127 sud1 mav· he 'done, under some circum-
stances; but it is only to hold that the Legislature has the 
power to prohibit t11e employees of the State engaginQ: in con-
duct, whic11 in its judgment., is inimicable to the faithful dis-
. charge of thier duties. 
To hold that the LegiRlature does not have such power is to 
declare not only 2-26 unconstitutional but all of Chapter 4 of 
tile Code) except 2-33. and in addition Sections 15-500, 15-504, 
15-508, 22-40 and 22-213~ and more tlum likely others. 
Every official ·who has been called upon to deal with this 
question has l1eld contrnry to the defense views: The Court 
of Appeals in Com·monwealth v. Rouse and Convmonwealth v. 
1 Su.ttenfield; the LeQ·islature manv, many times by its variou~ 
acts and amendments, and the Rcvisors of the Code of 1919 
and of 1950. 
It seems to me that that ~cttles thh; case, and it seems-I 
do not want to be too dramatic about it, but it seems strange 
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that, in passing this way, we finally terminate on the case of 
Gallaleet because that seems to take us right back where this 
whole thing started: 
For it was the man from Galilee who said "No man can 
serve two i:nasters : • '* •. '' Mathew 6-24. 
If counsel will draw the order overruling the demurrer, the 
Court will sign it. 
WALTER T. McCARTHY. 
(Thereupon, the Court stood in recess, to continue later 
with the consideration of other matters.) 
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ORDER. 
This cause came on to be heard this .... day of May, 1952, 
upon the bill of complaint filed by the above complainants, 
the demurrer filed by respondents, and the evidence, and was 
argued by counsel; 
Whereupon, this cause having· heretofore, on the 20th day 
of March, 19'52, been argued before the Court by counsel for 
the respective parties, complainants and respondents, at 
which time the Court, not being advised of its judgment, took 
the matter under advisement, and at the request of the Court 
counsel for the respective parties filed briefs in support of 
their content.ions on the issues in this cause.; · 
And the Court, now being advised of its judgment, i~ of 
the opinion that the said demurrer is not well taken and 
should be overruled; it is therefore 
ADJUDGED, ORDERED AND DECRE·ED that the said 
demurrer be, and the same hereby is, overruled. 
And therefore, the respondent, having by counsel admitted 
that the facts stated in the bill of complaint are true, and the 
Court now heing so situated as to be ready to finally dispose 
of this cause on its merits, and ,being of the opinion that the 
respondent, Alan L. Dean, is disqualified from holding office 
as a member of the County Board of Arlington County, Vir-
ginia, by. reason of his having been an employee 
page 19 ~ of the United States Government at the time of 
his election as said member of the County Board 
in the general election for that office held on November 6, 
1951, and is. still employed by the United States Government, 
nnd that he is attempting to exercise the duties and responsi-
bilities of said office illegally; 
IT IS THEREFORE AD,IBDGED, ORDERED AND 
DECREED that the prayer of the bill of complaint filed here-
in be and the same hereby is sustained, and the said Alan L. 
Dean is hereby adjudged to be exercising the office of a mem-
ber of the said County Board illegally and without any right 
or justification; and further that the said office is declared 
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to be vacant ipso facto, and the said Alan L. Dean is hereby 
enjoined from exercising or attempting to exercise any rights, 
01~ performing any duties, as a member of said County Board 
of Arlington County, Virginia, under and by virtue of his 
election thereto as heretofore set forth; 
IT· rs FURTHER ADJUDGED, ORDERED AND DE-
CREED that the said Robert vV. Cox, who was elected on 
November 8, 1949, and took office on the 1st day of January, 
1950, as a member of the County Board of Arlington County, 
Virginia, was at the time of his election, and still is, a.n em-
ployee of the United States Government, receiving emolu-
ments therefrom, is declared to be exercising the right of 
office as a member of said County Board illegally, without 
any right thereto, and that ipso facto the said H.obert W. Cox 
is hereby enjoined from exercising or attempting to exercise 
any rights or performing any duties as a member of said 
County Board of Arlington County, Virginia, under and by 
virtue of his election thereto as heretofore set forth. 
IT IS FURTHER ADJUDGED, ORDERED AND DE-
CREED that Daniel A. Dugan, who was elected on November 
7, 1950, and took office on the first day of January, 1951, as a 
member of the said County Board, was at the time of his 
election and assumption of office an employee of the United 
States Government, receiving emoluments therefrom, is de-
clared to be exercising the right of office as a member of said 
County Board illegally, without any right thereto, and that 
ipso facto the said Daniel A. Dugan is hereby en-
page 20 ~ joined from exercising or attempting to exercise 
any rights, or performing any duties as a member 
of said County Board of Arlington County, Virginia, under 
and by virtue of his election thereto as heretofore set forth. 
IT IS FURTHER ORDERED AND DECREED that Ruby 
G. Simpson, Clerk of the County Board of Arlington County, 
Virg'inia, is hereby restrained, in her capacity as Clerk of 
said Board, from signing any warrant or payroll check in 
favor of said Alan L. Dean, Robert W. Cox or Daniel A. 
Dugan, for services performed by them in connection wit4 
membership on said County Board, from the date of the entry 
of this Order; and in the case of said Alan L. Dean, she is 
hereby restrained from signing any payroll warrant or check 
in his behalf from the time notice of this suit was served on 
him by the Sheriff of Arlington County, Virginia, on, to-wit, 
the 7th day of February, 1952. 
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IT IS FURTHER ORDERED, ADJUDGED AND DE-
rREED that Colin C. MacPherson, Treasurer of Arlington· 
County, is hereby enjoined and restrained from paying- any 
ealary or other money from the public funds to Daniel A. 
Dugan and Robert W. Cox from the date of entry of this 
order. 
IT IS FURTHER ADJUDGED, ORDERED AND DE-
CREED, that under Chapter 4, of the Code of Virginia, 1950 
(Michie's Edition, Vol. 1) entitled "Disabilities to ~old 
Office", Title 2, .Section 27 thereof is declared to be .consti-
tutional, and Title 2, Section 29, Subsection 11, thereof, and 
also as amended, is declared to be special and local legisla-
tion and as such in violation of the Constitution of this State. 
I 
AND THIS ORDER rs FINAL. 
Judge. 
Seen: . 
This order or decree was presented to the Court for entry 
this the 8th day of May, 1952, by Counsel .ror Complainants 
and was refused by the Court on objection from Counsel for 
defendants, Whereupon, counsel for complainants excepted. 
Filed 5/8/52 for entry and _refused. 
. page ~1 ~ 
ORDER. 
,v. T. McCARTHY 
Judge .. 
This cause having- been heard upon the bill of complaint 
filed by the above complainants, the demurrer filed by the 
defendants and the intervening- defendant, anq the argument 
of counsel, at which time the Court, not being advised of its 
judgment, took the matter under advisement, and at the re-
quest of the Court counsel for the respective parties filed 
briefs in support of their contentions on the issues in this 
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. And the Court, now being advised of its judgment, is of the 
opinion that the said demurrer is not well taken and should 
be overruled; it is therefore 
ADJUDGED, ORDERED AND DECR,EED that the 
said demurrer be, and the same hereby is, overruled. 
And thereupon, the defendants and the intervening defend-
ant, having by counsel elected to stand upon the demurrer 
heretofore filed, and the Court now being so situated as to 
be ready to :finally dispose of this cause on its merits; 
IT IS FURTHER ADJUDGED, ORDER.ED AND DE-
CREED, that under Chapter 4, of the Code of Virginia, 1950 
(l\tlichie 's Edition, Vol. 1) entitled "Disabilities to Hold 
Office", Title 2, Section 27 thereof is declared to be constitu-
tional, and Title 2, Section 29, Subsection 11, thereof, and also 
as amended, is declared to be special nnd local leg·islation, 
and as such in -violation of the Constitution of this State. 
To the foregoing action of the Court the defendants and 
the intervening defendant by counsel duly excepted, and hav-
ing· indicated their intention to apply to the Supreme Court 
of Appeals of Virginia for an appeal from this judgment, 
thereupon move the Court to suspend this judgment for a 
period of 30 days, provided a petition for appeal 
page 22 ~ be filed within said time and thereafter until such 
petition for appeal shall have been finally disposed 
of by the Supreme Court of Appeals. 
IT IS FURTHER ADJUDGED, ORDERED AND DE-
CREED, that the aforesaid judgment be, and the same is, 
hereby suspended for a period of 30 days, provided a petition 
for appeal be filed with the Supreme Court of Appeals with-
in the said period and thereafter until such petition, if filed, 
shall have been finally disposed of by the Supreme Court of 
Appeals. 
The entry of this decree is excepted to by counsel for the 
complainants because it fails to give full relief as prayed for 
by the bill of complaint and in this connection the decree 
offered by counsel for complainants should have been entered 
as requested by counsel for the complainants which decree 
was refused by the Court and was duly excepted to and filed 
in this cause. 
AND THIS ORDER IS FINAL. 
WALTER T. ~foCARTHY 
Judge. 
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NOTICE OF APPEAL. 
To H. Bruce Green, Clerk of said Court: 
Yon are hereby notified that a petition for appeal in the 
n hove-captioned action will be filed in the Supreme Court of 
.Appeals of Virginia within the time prescribed by the rules 
of that court; and you are accordingly requested to make up 
the record on appeal as provided by the said.rules of the Su-
preme Court of Appeals of Vir~inia. 
ASSIGNMENTS OF ERROR. 
1. The Circuit Court erred in entering its declaratory judg-
ment in this case. 
2. The Circuit Court erred in holding Subsection (11) of 
Section 29 of Title 2 of the Code of Virginia (1950) to be un-
constitutional. 
3. The Circuit Court erred in not holding that Section 32 
of the Constitution of Virginia was and is violated by Sec-
tion 27 of Title 2 of the Code of Virginia (1950). 
4. The Circuit Court erred in overruling the Demurrer 
filed in this action on behalf of defendants and intervening 
defendant: 
"WILLIAM J. HASSAN 
ALAN L. DEAN, 
COLIN C. MacPHERSON, 
ROBERT W. COX, 
RUBY G. SIMPSON, and the 
COUNTY BOARD OF ARLING-
TON COUNTY 
By counsel. 
LA vVRENCE W. DOUGLAS 
EDMUND D. CAMPBELL 
Counsel for Defendants. 
page 24 ~ Service of a copy of the foregoing Notice of Ap-
peal and Assignments of Error acknowledged this 
10th day of May, 1952. 
JOHN LOCKE GREEN 
. By ALFRED W. ~RUEAX, his partner. 
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STIPULATION OF THE PORTIONS OF THE RECORD 
TO BE PRINTED. 
1. Complaint. 
2. Order joining intervening defendant. 
3. Demurrer to complaint. 
4. Oral opinion of the Court, rendered May 5, 1952. 
5. Proposed decree submitted by counsel for complainants. 
6. 'Judgment, entered May 8, 1952. 
7. Defendants' notice of appeal and assig·nments of error. 
8. Complainants' cross-assignments of error and bill of 
exceptions, if any. 
The Clerk is authorized to transmit the foregoing record to 
the Clerk of the Supreme Court of Appeals as soon as ready. 
WII.1LIAM: ~J. HASSAN 
LA WREN CE W. DOUGLAS 
EDMUND D. CAMPBELL 
Counsel for Defendants and 
Intervening Def end ant. 
JOHN LOCKE GREEN 
By ALFRED vV. TRUEAX, bis partner 
Counsel for Complainants. 
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NOTICE TO CLF)RK OF ASSIGNMENT OF 
CROSS-ERRORS. 
In re: PRE,PARATION OF RECORD ON APPEAL 
To H. Bruce Green, Clerk of said Court: 
You are hereby notified that Complainanfa:;' or appellees 
assignment of cross-errors in tl1e above-styled cause are as 
follows, and it is desired that they be transmitted with the 
record: 
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ASSIGNMENT OF :CROSS-ERROR NO. 1. 
The appellees assigns as cross-error the failure of the Court 
to overrule the defendants' demurrer and enter judgment for 
the complainants 011 .the day the cause was argued, to-wit,-
1\farch 20, 1952, because of the following: . 
In Paragraph 2, Sub-paragraph b, of the appellees' bill of 
complaint, it is charged that the defendant Dean violated Sec-
tion 14 of the Constitution of Virginia,.which is as follows: 
"Section 14. That the people have a right to uniform gov-
ernment and, therefore, that no government separate from, 
or independent of, the governrn.ent of Virginia, ought to be 
erected or established within the Um its thereof.'' 
This is a matter of fact as w~ll as law, and when the ap-
pellant Dean filed his demurrer he admitted all ·facts; there-
fore, having admitted these facts, and being· a Federal Gov-
ernment employee, participating in and formulating the gov-
ernmental operations of Arlington County, as charged in the 
bill of complaint, there was a government separate and in-
dependent of the g·overnment of Virginia operating in Vir-
gfoia. In his demurrer he· filed no denial of the allegations 
in regard to the aforesaid Section 14; therefore they should 
he taken as confessed as to him, and the demurrer should 
have been promptly overruled as to him, and the trial Court 
should have entered an order consistent with the law and the 
pleadings in this cause. 
page 27 ~ ASSIGNMENT OF CROSS-ERROR NO. 2. 
Appellees assign as Cross-error No. 2 the action of the 
Circuit Court in dismissing the appellees' petition to strike 
out the petition of the appellant, the County Board of Ar-
lington ,County. for leave to intervene in this cause. The ap-
pellee assigns this cross-error on the ground that the County 
Board is not a necessary party to this suit, as the suit is not 
against the County Board as a body corporate, but only goes 
to determining· the illegal acts of the defendants as individ-
uals, and has no concern with the rights and liabilities of 
· the County Board as a body corporate. · 
Moreover, permitting the County Board to become a party 
to this suit permits the appropriation of public funds to pay 
counsel fees for the private law suit of the appellants. 
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ASSIGNMENT OF CROSS-ERROR NO. 3. 
The appellees assign as cross-error the failure and refusal 
of the lower Court to enter the decree offered by the appellees 
which would give full and complete relief in accordance with 
t.he prayer of the bill of complaint of the appellees. In fail- · 
ing· and refusing to enter· the aforesaid decree presented by 
the appellees the Court only declared Section 2-27 of the Code 
of Virginia, 1950, to be constitutional, and Section 2-29 Sub-
Section 11, to be unconstitutional, which is merely a declara-
tory j~~giµ~nt, and no relief thereby has been given in the 
case. 
ASSIGNMENT OF CROSS-ERROR NO. 4. 
The appellees assign as cross-error the action of the lower 
Court in entering the order presented by the appellants, be-
cause said order did not give full and complete relief as 
prayed for in the bill of complaint as filed by the complain-
ants. 
Given under our hands this 13th clay of May, 1952. 
GREEN AND TRUEAX 
By JOHN LOCKE GREEN 
Counsel for Complainants. 
This is to certify that on !fay 13, 1952, copies of the above 
assig·nment of cross-errors were mailed to William J. Hassan, 
Court House, Arlington, Va., i.Jawrence W. Douglas, 1800 N. 
14th Street, A rlingfon, Virginia, and Edmund D. Uampbell, 
Court House Square, Arlington, Virginia. 
JOHN LOCKE GREEN. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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